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You've found the perfect image. Now to make sure you can use it legally, you need
to clear the associated rights by gaining permission from the rights holders to use it.
This guide will help you do this.
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First, you need to define your use of the image. What do you want to use the image
for? lIsit

Educationa | —to put into a presentation for a seminar
Private — to post on my blog

Commercial —to publish in a feature film, television programme, online, in a book, in
a calendar or in an advertisement

The kind of use determines whether you will have buy a licence and pay a fee for
using the image. If the use is commercial, there are further factors which will
determine how much this licence will cost, such as

The proposed end usage of the image, e.g. on an advertisement, on
merchandising, as a book illustration

The size of the reproduced image

The area of distribution

The languages in which the product containing the i mage will be
published

The duration of the use

The number of times the image will be reproduced

The print run

Which industry or sector it will be used in

Plus, if you wish to extend your use of the image after this first term, you will probably
have to pay another fee for this extended use.

There are some uses for which you do not need to gain permission from the rights
holder. In Europe, these are;

Criticism and review A Copyrighted work may be copied solely for the
purposes of directly criticising or reviewing it or another work. Press coverage of
forthcoming events and exhibitions, with direct reference to works that are
included, is normally covered by this exception. In these cases, the work must
have previously been made available to the public and the work must be
sufficiently acknowledged.

Current news reporting  Works (but not photographs) can be reproduced for the
purposes of reporting current news, as long as they are acknowledged where
practical.

Non-commercial research or private study A single copy of a work in a
collection, single copies of articles in periodicals, or single copies of extracts
from books, can be reproduced solely for private or non-commercial use. Like
the above categories, where practical the work should be sufficiently
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acknowledged. This exception is based upon the purpose of the copying as
opposed to the nature of the individual or organisation carrying out the copying.
For example, if a museum were to copy an article for a catalogue to be sold in its
shop this would be seen as a commercial use. If, however, a commercial
company were to copy an article for in-house research which had no commercial
purpose whatsoever, this is more likely to be permitted. Further examples of
what may constitute copying for commercial and non-commercial research can
be found at: http://www.museumsCopyright.org.uk/copyreg.htm

Works on public display  Sculptures, models for buildings, stained glass
windows or any work permanently situated in a public place, or in premises
opened to the public, may be freely photographed, providing that access and
permission to photograph has been granted in the first place. When this is done,
it is good practice to use the photograph with a caption identifying the creator/s
of the pictured work. The exception does not apply to photographs on display
and in this case, you would need to have permission from the Copyright holder?.

The types of use which are permitted freely differ from country to country, “for
example when use is personal and private, for educational purposes, for criticism,
comment or review, journalistic reporting, in judicial proceedings, in parody or
research, the user is exempt from seeking permission of the Copyright owner or
creator” 3. In the USA, “Fair Use”, in its most general sense, is any copying of
Copyrighted material done for a limited and "transformative" purpose such as to
comment upon, criticize or parody a Copyrighted work®. Bear in mind that while Fair
Use is a legal exception to Copyright legislation in the U.S., this is not the case in
Europe; however, many Copyright holders may grant permission, and waive licence
fees, for these types of uses if the user is not going to make any commercial gain
from the image. Whatever your intended use of the image, you need to sort out the
rights — these are Reproduction Rights, and Copyright.

2 http://www.collectionslink.org.uk/get to grips with Copyright _, 1st September 2009

® hitp://www.wipo.int/sme/en/documents/wipo_magazine/ 01 2003.pdf, 1st September 2009

* hitp://fairuse.stanford.edu/Copyright and Fair Use Overview/chapter9/9-a.html , 1%
September 2009
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If you wish to reproduce an image in any way, you need to find out
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Because the work you want to use is a digital image, and as such is a digitised
photograph of an original artwork, it's very likely that this image is protected by
Reproduction Rights. Reproduction Rights are sometimes held by the person who
also holds the Copyright in the original work, and sometimes held by another person
— for example, a photographer who took the photograph of the original work.

What are Reproduction Rights?

Because photographs of artworks can be categorised as an ‘Artistic Work’ in their
own right, the photographs of images cannot be used without permission, and
sometimes also the payment of a licence fee. You need to check if Reproduction
Rights apply to the image you want to use. If so, you'll be paying for a licence for
your use.

Clearing Reproduction Rights

It may be that before you can use the image, you need both to negotiate a licence and gain
permission from the Reproduction Rights holder. To find out if Reproduction Rights apply to the image
you want to use, you need to contact the rights holder/s. You can find this out by contacting the image
provider — the place, or person, where you found the image — and asking them for permission to
reproduce the image. The image provider will either own the Reproduction Rights, or they may
represent another rights holder who owns these rights.
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What is Copyright?

Copyright protects original, creative works from being copied without the prior
consent of the creator of the work. It can also provide the creator with a share of
any financial gains made from copying. Here is a definition of Copyright, what it
covers and who it protects, as taken from WIPO:

Copyright is a legal term describing rights given to creators for their literary and
artistic works.

What is covered by Copyright?

The kinds of works covered by Copyright include: literary works such as novels,
poems, plays, reference works, newspapers and computer programs; databases;
films, musical compositions, and choreography; artistic works such as paintings,
drawings, photographs and sculpture; architecture; and advertisements, maps
and technical drawings.

What rights does Copyright provide?

The original creators of works protected by Copyright, and their heirs, have certain
basic rights. They hold the exclusive right to use or authorize others to use the work
on agreed terms. The creator of a work can prohibit or authorize:

its reproduction in various forms, such as printed publication or sound
recording;

its public performance, as in a play or musical work;

recordings of it, for example, in the form of compact discs, cassettes or
videotapes;

its broadcasting, by radio, cable or satellite;

its translation into other languages, or its adaptation, such as a novel into a
screenplay”.

Sometimes Copyright is represented by the symbol ©. Although using the symbol is
not required by law, it is a very useful indicator of Copyright and is recognised
internationally. Copyright is an automatic right, so as soon as a work is created, it is
protected under Copyright.

A very simple definition of Copyright is that only the person who owns the Copyright
of an original work has the legal right to print, publish or sell copies of it.

® hitp://www.wipo.int/Copyright/en/general/about_Copy right.html_, 1% September 2009
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The amount of time a work is protected under Copyright law is different from country
to country. For example, in Sweden, Copyright exists until the end of the 70" year
after the image creator has died; in Mexico, it extends until the end of the 75" year.
You should check with a Collecting Society which national Copyright regulations
apply to your chosen image. Here is a rough guide to international Copyright
duration;

European Union

Currently: UK, France, Spain, Germany, Austria, Belgium, Finland, Denmark,
Sweden, Netherlands, Greece, Ireland, Italy, Luxembourg, Portugal. Provides
protection for life of the artist plus 70 years from the end of the year of death of the
artist.

EU exceptions:

Spain

If the artist died before 11th November 1987 their work is protected for life plus 80
years.

French war artists

If the work of art was published before 31st December 1920 it is protected for life of
the artist plus 84 years and 272 days, and if it was published after that date, then it is
protected for life plus 78 years and 120 days.

USA

Life of the artist plus 70 years. Please note that the legislation extending the duration
from life 50 years to life 70 years was not retrospective. This means that if an artist
was out of Copyright under the 50 year rule on 27th October 1998, they stay out of
Copyright even if it is now less than 70 years since their death. It should also be
noted that before 1978, Copyright protection was not automatic - works had to be
registered with the US Copyright Office. Protection also varies depending on
whether the work was created before 1978 and whether it was published by that
date.

Australasia, Japan, Poland, Russian Federation, Sou  th Africa

All provide protection for the life of the artist plus 50 years. In Japan, artists who
were nationals of the UK, US and other Allied war nations before the Pacific War
have been awarded an extension of Copyright term of a further 3,794 days.

Mexico
Life of the artist plus 75 years.

Brazil, Czech Republic, Israel, Norway, Peru, Roman ia, Switzerland, Turkey
All provide protection for the life of the artist plus 70 years.®

It's worth noting that when you're trying to gain Copyright permission, you need to
contact the person who owns the Copyright to the image you want to use — the rights
holder — and that this is not necessarily the person who created the image.

® hitp://www.bridgemanart.com/Copyright.aspx___, 1% September 2009
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Another part of Copyright is a right called ‘Moral Rights’ — that is, the creator’s right
to be identified as the creator of the image, to object to derogatory treatment of the
work and to assert their identity against false attribution. Essentially, this means that
an image must be reproduced whole and entire and the creator must be fully
credited, unless you have permission from the rights holder to do otherwise. And in
the Digital Age, where programmes such as PhotoShop are used to manipulate
images all the time, it is important to remember the artist's moral rights, and to seek
their permission before manipulating an image even if you have already obtained
both a Copyright and a reproduction licence. You must also make sure that when
you use the image, you accompany it with a credit line detailing who created the
image and who owns the Copyright, if these are known.

Copyright can also contain other associated intellectual property rights, such as
Crown Copyright and Publication Right. Because Copyright law differs between
countries, there are parts of Copyright law which exist in some countries and not in
others, like Crown Copyright , which exists in Canada, Australia, New Zealand, and
the United Kingdom. Crown Copyright applies specifically to all works made by Her
Majesty or by an officer or servant of the Crown during his or her duties. The
Publication Right is one of the few parts of Copyright which has been harmonised
throughout all the countries within the European Union, and which “...gives rights
broadly equivalent to Copyright, to a person who publishes for the first time a
literary, dramatic, musical or artistic work or a film in which Copyright has expired.
However, there is one major difference; publication right only lasts for 25 years from
the year of publication of the previously unpublished material.”’

) + #
#

The next step is to contact the image provider — the place, or person, where you
found the image — to find the rights holder, or the person who owns the Reproduction
Rights and Copyright. If you found the image through Google, there should be an
accompanying credit line on the website displaying the image, which gives you
information on who to contact. For example, looking for Dove on Google images

N"
/ R

# o
gives you: -

So you can either contact this case is a company
website — www.art.co.uk , support@art.com , +44 207 183 1900 — or you can run a
further Google search on Pablo Picasso and find out that there is an organisation

" http://www.ipo.gov.uk/types/copy/c-otherprotect/c-p ublication.htm _, 1% September 2009
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called The Picasso Foundation which handles Reproduction Rights for Picasso.
Remember that people sometimes take a while to respond.

Other useful places to search or organisations to contact for information are:

The WATCH File (WATCH),

Copyright collecting societies — these are organisa tions, such as Bildktinst
in Germany and ADAGP in France — which represent ar  tists’ Copyright in
each European country,

National art galleries and museums,

Art image libraries and archives, such as Alinari i n Italy, The Bridgeman
Art Library in the UK, RMN in France and Art Resour ce in the U.S.A.

For a full list of image agencies and collecting societies worldwide, please consult the
Resources section.

The license fee payable depends on your intended use of the image. When you
have found out who owns both the Reproduction Rights, and the Copyright if this
applies, you can agree on a licence fee with them according to your defined usage.
Either you will be dealing directly with the rights holder, or with an organisation which
manages their rights, such as those listed in the Resources section.
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An Orphan Work is an image which is believed to be in Copyright and for which “the
rights holder cannot be identified or, if identified, cannot be located®”. This can be
because

a) No-one knows who the image is by — in other words, the identity of the image
creator is not known, as in an anonymous painting;

b) No-one knows who owns the Copyright of the image — for instance, the rights
holder can’t be traced;

c) No-one knows how to locate the rights holder — sometimes even if the identity
of the rights holder is known, it is impossible to find out how to contact them.
This can be particularly frustrating;

d) No-one knows when the image was created, so we can’'t work out if it is in
Copyright or not;

In such cases where the Copyright status of an image is unclear, this image is known

as an ‘Orphan Work’, indicated on the flow chart below with a 0 symbol. One of
the side effects of digitising images has been the creation of many Orphan Work
images, since the information which should accompany an image sometimes gets
lost, or entered incorrectly, during the digitisation process.

The Copyright and legislation surrounding Orphan Work images is still largely under
discussion within member states. If you want to use an Orphan Work image, you
need to be sure that you have searched fully for the rights holder. Here is a checklist
for the search process you should carry out, which is known as a Due Diligence
process;

1) Search on a Copyright registry, such as The WATCH file
http://tyler.hrc.utexas.edu/

2) Contact an image library, such as Alinari, www.alinari.com _or Bridgeman Art
Library www.bridgemanart.co.uk

3) Contact a collecting society, such as ADAGP www.adagp.fr_,

4) Carry out general internet searches — for example, look for the creator’s
estate, studio, dealer or website,

5) If the image is held in a collection, look at any accompanying documentation.’

8

http://ec.europa.eu/information _society/activities/ digital libraries/doc/hleg/reports/Copyright/C
opyright subgroup final report 26508-clean171.pdf ,1§ September 2009

° With reference to Get to Grips with Copyright, Collections Link;
http://www.collectionslink.org.uk/get to grips with Copyright , 1st September 2009
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Make notes on the results of your search process and keep them safe because if,
after doing this, you still cannot find the rights holder and do decide to use the work,
you’ll need evidence that you have looked for the rights holder and therefore tried to
act legally. So, if, after completing all these stages, you still cannot find out who
owns or manages the Copyright, you have to try to assess the risk of publishing the
image. If you decide to publish the image, publish a disclaimer alongside it, such as
the one below;

“Every effort has been made to obtain permission fro m Copyright holders to

reproduce this material but this hasn’t always been possible. We have acted in
good faith at all times and any queries relating to Copyright in this content
should be referred to XXXX for immediate attention. If the rights holder comes

forward we will be happy to cease using the work in future reproductions or to
acknowledge the rights holder.”

Bear in mind that even completing a Due Diligence process, such as the one above,
and publishing a disclaimer alongside the image are not legal safeguards if, in the
event that you use the image, the rights holder should appear and demand
recompense. If you want more information on Due Diligence processes, see the
High Level Expert Group’s

Sector-Specific Guidelines on Diligence Search Crit  eria for Orphan Works ,
http://ec.europa.eu/information society/activities/ digital libraries/experts/hleq/
meetings/index en.htm

1% hitp://www.jisc.ac.uk/media/documents/publications/ scaiprtoolkitoverview.pdf _, 1% September
2009

13/14



What do you want t o use the image for?

Is the image protected by
Reproduction Rights, and Copyright?

Do you know who owns the rights (the rights

holder) and h n hem? .
older) and how to contact the Do you know who the image

provider is and how to contact
them?

Have you found the image provider and
do you know how to contact them?




